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IN THE MATTER OF THE REVIEW AND
POSSIBLE REVISION OF ARIZONA UNIVERSAL
SERVICE FUND RULES, ARTICLE 12 OF THE
ARIZONA ADMINISTRATIVE CODE,
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AT&T'S MOTION TO QUASH SUBPOENA DUCES TECUM
AND ITS WRITTEN OBJECTION TO THE

SUBPOENA ISSUED AT QWEST'S REQUEST

14 AT&T Communications of the Mountain States, Inc. and TCG Phoenix (collectively,

15 "AT&T"') request that the Administrative Law Judge quash the Subpoena Ducts Tecum issued at

16 the request of Qwest' and dated November 10, 2009 (the "Subpoena"). Alternatively, pursuant

17 to Rule 45(c)(2)(B), AT&T2 submits this written objection to the Subpoena. That rule provides

18 that this objection relieves AT&T of any obligation to comply with the Subpoena until Qwest

19 secures an order compelling it to do s0.3

20

21

22

2 3

24

1 The Joint Application was submitted by Qwest Corporation andQwest Communications Company, LLC. Qwest

Communications Company, LLC is not a party to these consolidateddockets and, therefore, has no standing to
request a subpoena under the rules.
z In regard to the objection, AT&T also objects on behalf of AT&T Corp., AT&T Inc. and any affiliate, subsidiary
or predecessor-in-interest of those entities.
3 AT&T makes its objection pursuant toRule 45 withoutwaiver of its position that Qwest may not use a subpoena to

compelproduction of documents bya party.



1 The Subpoena is improper, unreasonable and oppressive under the Commission's Rules

2 of Practice and Procedure and the Arizona Rules of Civil Procedure.4 It is contrary to and

3 inconsistent with standard Commission discovery practice. Finally, the Subpoena seeks

4 information and documents which are beyond and inconsistent with the scope of this proceeding

5 as defined in the Administrative Law Judge's September 29, 2009 Procedural Order.

6 The Subpoena should be quashed because it is an improper use of ARCP Rule 45 where,

7 as here, a party to the proceeding such as AT&T is involved. "Rule 34 establishes the exclusive

8

9

procedure for securing production of documents from a party, its procedures may not be

» | ,,5circumvented by service of a subpoena dices Cecum upon a party. The correct procedure to

10 request documents production from a party is pursuant to RUle 34. Rule 45 is reserved for the

l l "issuance of subpoenas to witnesses, generally." McDonald v. Hyper, 12 Ariz. App. 411, 413,

12 471 P.2d 296, 298 (1970).

13 Qwest's Application for Subpoena demonstrates that it is fully aware that data requests

14 under Rule 34, not subpoenas under Rule 45, are, in fact, the correct procedure to be followed.

15 Exhibit 1 to the Application is a data request which sought, among other things, production of

16 documents Hom many parties to this proceeding, including AT&T. To the extent Qwest was

17 dissatisfied with any party's response, its correct course of conduct was first to seek a meet and

18 confer and then, if necessary, dispute resolution by the Administrative Law Judge, not to ignore

19 the rules and cause unnecessary time and expense for the parties and Commission by seeking the

20 Subpoena.

21 Similarly, the Subpoena should be quashed because it is contrary to the Commission's

22 standard discovery practices, party dispute resolution procedures and R14-3-l09.0. That latter

23 4 ARCP generally governs procedure before the Commission. R14-3-lOl .A.
5 Arizona Civil Rules Handbook, 2009Edition, p. 436 (emphasis supplied).

224



1 subpoena provision allows a party to compel the attendance, testimony or production by a non-

2 party witness by subpoena. It does not allow use of a subpoena to bypass discovery dispute

3 resolution procedures between parties, nor to allow parties to circumvent standard Commission

4 practice.

5 Qwest seems aware that its Application for the Subpoena was improper and it should,

6 instead, be following standard data request practice. Attached as Exhibit A is an e-mail AT&T's

7 counsel received late the afternoon of November 10. It belatedly asks for a meet-and-confer

8 conference to discuss AT&T's responses to its access contract data requests. That request,

9 however, arrived more than two weeks after AT&T responded to the data requests. Given this

10 delay in following the correct procedures, to the extent Qwest thinks it will now be hampered in

11 preparing its testimony "in a timely manner," it has only itself to blame.6

12 Finally, the Subpoena should be quashed because it seeks documents and information

13 which the Administrative Law Judge has already determined are not relevant or material to the

14 issues involved in these policy dockets. As background, on July 27, 2009, Qwest filed a request

15 to broaden these dockets to include an investigation of intrastate access contracts. As

16 particularly relevant to this issue, it specifically asked that the "Commission order all LECs to

17 provide...copies of contracts that they have entered into with any other carrier" and other

18 information concerning those agreements-an identical request to the information sought in this

19 Subpoena and the earlier data requests

20 After many parties objected to broadening the policy dockets, Qwest retreated at the

21 procedural conference, clarifying that its request to address CLEC contracts with the IXCs was

22 not intended "to examine or seek restitution for past behavior but to examine whether such

23

24

6 Joint Application, p. 2.

7 Qwest Communications Company, LLC's Request to Examine Contracts, pp. I and 3.
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2
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5

contracts should be allowed in the fL1ture."8 Accordingly, the September 29 Procedural Order did

not grant Qwest's requests to expand these dockets, nor did it order the parties to provide the

contracts. The Procedural Order did, however, note that AT&T, Staff and RUCO agreed that the

policy question of contractual access rates was appropriate and added that issue as item 4 at

page 5, ll. 1-2.

6 Qwest's sweeping Subpoena demand for "copies of each and every contract...since

7

8

9

10

11

2002"9 violates the letter and spirit of the Procedural Order, violates Commission rules and is

clearly burdensome, unreasonable and oppressive. (Emphasis supplied.) AT&T objects to and,

if necessary, requests that the Administrative Law Judge quash the Subpoena.

RESPECTFULLY SUBMITTED this 1281 day of November, 2009.

GALLAGHER & KENNEDY, P.A.
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By
Michael m. Grant
2575 East Camelback Road
Phoenix, Arizona 85016-9225
Attorneys for AT&T Communications of the

Mountain States, Inc. and TCG Phoenix
16

17 Original and 15 copies filed this
12*" day of November, 2009, with:

18

19

20

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

21

22

23 8 Procedural Order, p. 4, ll. 5-6.

so Subpoena, p. 2, ll. 3-4.

24 4



1 Copies of the foregoing delivered or e-mailed
this 12* day of November, 2009, to:

2

3

4

Ernest Johnson, Executive Director
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

5

Jane L. Rodda
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

6

7

8

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Elijah Abinah
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

9

10

Armando Fimbres
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

12 Copies of die foregoing mailed and/or e~mailed
this 12"' day of November, 2009, to:

13

14

15

Norman G. Curtright
Qwest Corporation
20 East Thomas Road, 1611' Floor
Phoenix, Arizona 85012

Paul Castaneda
President, Local 7019
Communication Workers of America
11070 North 24th Avenue
Phoenix, Arizona 85029

16

17

18

Patrick J. Black
Fennemore Craig, P.C.
3003 North Central Avenue, #2600
Phoenix, Arizona 85012

Stephen H. Kukta
Director and Counsel
Sprint Nextel
201 Mission Street, Suite 1500
San Francisco, California 94105

19

20

21

Joan S. Burke
Oshom Macedon, P.A.
2929 North Central Avenue, Suite 2100
Phoenix, Arizona 85012

Brad VanLeur, President
OrlbitCom, Inc.
1701 North Louise Avenue
Sioux Falls, South Dakota 57107
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1

2

Karen E. Nolly
Law Office of Karen E. Nally, PLLC
3420 East Shea Boulevard, Suite 200
Phoenix, Arizona 85028

3

Lyndell Cripps
Vice President, Regulatory
Time Water Telecom
845 Camino Sur
Palm Springs, California 92262

4

5

Thomas W, Bade, President
Arizona Dialtone, Inc.
6115 South Kyrene Road, #103
Chandler, Arizona 85283

6

Michael W. Patten
Roshka Dewulf & Patten, PLC
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

7

8

9

Charles H. Carrathers, III
General Counsel, South Central Region
Verizon, Inc.
HQE03H52
600 Hidden Ridge
Irving, Texas 75015-2092

10

William A. Haas
Deputy General Counsel
McLeodUSA Telecommunications

Services, Inc.
6400 SW C Street
P.O. Box 3177
Cedar Rapids, Iowa 52406-3177

12

13

Jeffrey W. Crockett
Bradley S. Carroll
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren Street
Phoenix, Arizona 85004-2202

14

Dennis D. Ahlers
Associate General Counsel
Eschelon Telecom, Inc./Integra
Telecom, Inc./Electric Lightwave, Inc.
Advanced TelCom Group
730 Second Avenue South, Suite 900
Minneapolis, Minnesota 55402

15

16

Craig A. Marks
Craig A. Marks, PLC
10645 North Tatum Boulevard, Suite 200-676
Phoenix, Arizona 85028

17

Thomas H. Campbell
Michael Heller
Lewis and Rosa, LLP
40 North Central Avenue
Phoenix, Arizona 85004

18

19

Daniel W. Pozefsky, Chief Counsel
Residential Utility Consumer Office
1110 West Washington Street, Suite 220
Phoenix, Arizona 85007

20

Rex Knowles
Executive Director - Regulatory
XO Communications
ill East Broadway, Suite 1000
Salt Lake City, Utah 84111
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2

Nathan Glazier, Regional Manager
Alltel Communications, Inc.
4805 East Thistle Landing Drive
Phoenix, Arizona 85044

3

Mark A. DiNunzio
Cox Arizona Telkom, LLC
MS DV3-16, Building C
1550 West Deer Valley Road
Phoenix, Arizona 85027

4

5
17840-11/2292824
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Page 1 of 1
s

Grant, Michael M.

Curtright, Norm [Norm.Curtright@qwest.com]

Sent: Tuesday, November 10, 2009 4:55 PM

Grant, Michael M.

Cc' Hensley Eckert, Lisa, Peterson, Reed, Ziegler, David

Subject: Meet and Confer Request

From:

mike,

Qwest asks that we hold a meet and confer conference call as soon as possible to discuss the responses AT8.T I
TCG have given to the Data Request regarding contracts for switched access services that your clients provide to
IxCs.~ Please let me know when that might be possible to have.

Thank you .

Norman Curtright
Qwest Corporate Counsel
602-630-2187

This communication is the property of Qwest and may contain oonfidentiai or
privileged information. Unauthorized use of this communication is strictly
prohibited and may be unlawful. if you have received this communication
in error, please immediately notify the sender by reply e-mail and destroy
all copies of the communication and any attachments.

11/11/2009
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